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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  PART  300 

Employment  (General);  Government 
Use  of  Private  Sector  Temporaries 

agency:  Office  of  Personnel 

Management. 

action:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  issue 
regulations  establishing  criteria  and 
conditions  under  which  agencies  may 
use  temporary  help  service  firms  to 
provide  needed  services  on  short  notice 
for  brief  periods  without  creating  an 
employer-employee  relationship. 
dates:  Written  comments  will  be 
considered  if  received  no  later  than 
December  1, 1988. 

ADDRESS:  Send  or  deliver  written 
comments  to  Chief,  StaiTing  Policy 
Division,  Career  Entry  Group,  Office  of 
Personnel  Management,  Room  6504, 1900 
E  Street  NW.,  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  O’Connor,  (202)  653-9407. 
SUPPLEMENTARY  INFORMATION:  For 
decades,  private  companies  have  turned 
to  temporary  help  firms  for  services  in 
emergencies,  illnesses,  or  other  interim 
circumstances  when  it  was  impractical 
to  use  their  own  employees.  We  have 
received  numerous  requests  fi^m 
Federal  agencies  to  use  temporary  help 
services.  Agencies  have  not  used  those 
services  because  they  were  viewed  as 
coming  under  the  "Pellerzi-Mondello" 
opinions  in  FPM  Letters  300-8  and  300- 
12  issued  in  1967  and  1968  respectively, 
which  hold  that  a  contract  which  creates 
or  results  in  an  employer-employee 
relationship  between  an  agency  and  a 
contractor's  employees  conflicts  with 
the  laws  under  which  civil  service 
employees  must  be  hired. 

After  very  careful  review,  we  believe 
it  is  necessary  to  clarify  the  Pellerzi- 
Mondello  opinions  as  far  as  the  use  of 
temporary  help  firms  is  concerned.  We 
found  that  private  companies  had  no 
problem  with  distinguishing  between 
their  relations  with  their  own  employees 
and  those  of  a  temporary  help  firm.  The 
distinctions  are  clear  cut  and  well 
established  in  day-to-day  practice  and 
use  of  such  services  is  commonplace.  In 
the  full  sense  of  the  term,  the  temporary 
help  firm  is  the  employer  of  the 
personnel  whose  services  it  provides  to 
client  organizations.  State  and  local 
governments  have  successfully  used 
temporary  help  firms  without  detriment 
to  their  civil  service  system.  It  appears 
the  same  services  could  be  utilized  by 


the  Federal  sector  without 
compromising  the  civil  service. 

In  addition,  over  the  last  10  years  a 
series  of  court  decisions  have  denied 
claims  asserting  that  individual 
employees  of  various  types  of  firms  with 
Federal  contracts  were  entitled  to  be 
considered  Federal  employees  and 
eligible  for  Federal  employee  benefits. 
The  decisions  found  the  claimants  did 
not  meet  the  definition  of  a  Federal 
employee  in  5  U.S.C.  2105.  The  statutory 
tests  are  whether  the  individual  is 
formally  appointed  to  the  civil  service 
by  an  authorized  Federal  official  or 
employee,  is  performing  an  authorized 
Federal  function,  and  is  supervised  by  a 
Federal  official  or  employee. 

Presumably,  a  claim  by  a  temporary 
help  firm  employee  likely  would  be 
viewed  in  the  same  way. 

Agencies  need  the  flexibility  to  help 
keep  up  with  the  demands  of  a  rapidly 
changing  work  environment  both  now 
and  in  the  future.  Agencies  would  use 
temporary  help  services  when  (a)  an 
employee  is  absent  because  of 
emergency,  accident,  maternity  leave, 
illness,  or  other  special  circumstances, 

(b)  an  activity  needs  to  be  sustained 
during  the  time  it  is  being  transferred, 
contracted  out,  or  terminated,  or  (c)  the 
work  is  in  a  shortage  occupation  which 
the  agency  is  aggressively  seeking  to  fill 
permanently. 

At  the  same  time,  we  also  note  these 
situations  would  provide  employment 
opportunities  for  homemakers,  students, 
persons  who  are  between  jobs,  waiting 
for  a  specific  opportunity,  or  reentering 
the  labor  market  and  many  others  who 
want  to  work  but  cannot  accept 
continuing  employment  at  the  moment. 

In  light  of  these  considerations,  we 
think  the  prudent  approach  is  to 
recognize  that  agencies  may  use 
temporary  help  services,  provided  they 
adhere  to  our  restrictions  to  avoid  the 
creation  or  development  of  an  employer- 
employee  relationship  with  a 
contractor’s  employees. 

Agency  use  of  these  regulations  would 
be  subject  to  review  under  OPM’s 
regular  compliance  and  evaluation 
activities. 

Accordingly,  the  Office  of  Personnel 
Management  is  proposing  regulations  to 
establish  the  conditions  and  criteria 
agencies  must  follow  to  avoid  conflict 
with  the  civil  service  employment  laws 
if  they  elect  to  use  the  services  of  a 
temporary  help  firm.  The  restrictions 
include  a  limit  of  45  days  in  any  6-month 
period  on  the  service  of  any  one 
individual,  a  ban  on  displacing  current 
employees,  a  requirement  allowing  use 
only  in  the  absence  of  qualified, 
available  applicants  or  employees,  and 


a  list  of  situations  in  which  use  is 
permitted. 

Each  agency  will  be  responsible  for 
deciding  whedier  to  use  temporary  help 
firms  and  for  using  them  as  they  would 
any  other  management  alternative  to 
advance  the  work  of  the  agency.  As  in 
other  management  actions,  an  agency 
should  wei^  program  needs  wifii 
relative  costs.  Each  agency  will  be 
responsible  for  observing  the  conditions 
and  criteria  of  these  regulations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  &0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  establish 
criteria  to  avoid  treating  private  sector 
employees  as  if  they  were  Federal 
employees. 

list  of  Subjects  in  5  CFR  Part  300 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  300  as  follows: 

PART  300— EMPLOYMENT  (GENERAL) 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  secs.  552,  3301,  3302; 
E.0. 10577,  3  CFR,  1954-1958  Comp.,  page  218; 
Secs.  300.101  through  300.104  also  issued 
under  5  U.S.C.  secs.  7201,  7204;  E.0. 11478.  3 
CFR,  1966-1970  Comp.,  page  803;  §  300.104 
also  issued  under  5  U.S.C.  7701  et  seq.; 

S  300.301  also  issued  under  5  U.S.C.  3324; 

S  300.603  also  issued  under  5  U.S.C.  1104. 

2.  Subpart  E  is  added  to  read  as 
follows: 

Subpart  E— Use  of  Private  Sector 
Temporaries 

Sec. 

300.501  Definitions 

300.502  Coverage 

300.503  Conditions  for  using  private  sector 
temporaries 

300.504  Prohibition  on  employer-employee 
relationship 

300.505  Relationship  to  civil  service 
appointing  authorities 

Subpart  E— Use  of  Private  Sector 
Temporaries 

§  300.501  Definitions. 

For  purposes  of  this  subpart: 
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(a)  A  “temporary  help  service  Arm”  is 
a  private  sector  entity  which  quickly 
provides  other  organizations  with 
speciAc  services  performed  by  its  pool 
of  employees,  possessing  the 
appropriate  work  skills,  for  brief  or 
intermittent  periods.  The  Arm,  not  the 
client  organization,  hires,  trains,  assigns, 
pays,  provides  beneAts  and  leave  to, 
and  as  necessary,  disciplines  and 
terminates  its  employees. 

(b)  “Private  sector  temporaries”  are 
those  employees  of  a  temporary  help 
service  Arm  who  are  supervised  and 
paid  by  that  Arm  and  whom  that  Arm 
assigns  to  work  onsite  at  various  client 
organizations  who  have  contracted  for 
the  temporary  use  of  their  skills  when 
required. 

§  300.502  Coverage. 

These  regulations  apply  to  agencies 
with  positions  in  the  competitive 
serivce,  positions  in  the  excepted 
service  under  Schedules  A,  B,  and  C, 
and  positions  in  the  Senior  Executive 
Service. 

§  300.503  Conditions  for  using  private 
sector  temporaries. 

An  agency  may  enter  into  a  contract 
with  a  temporary  help  service  Arm  for 
the  brief  or  intermittent  use  of  the  skills 
of  its  private  sector  temporaries,  when 
required,  and  may  call  for  those 
services,  subject  to  these  conditions: 

(a)  One  of  the  following  situations 
exists — 


(1)  One  or  more  employees  is  absent 
because  of  emergency,  accident, 
maternity  leave,  illness,  or  other  special 
circumstances,  but  excluding  vacations. 

(2)  An  activity  which  is  undergoing 
transfer  to  another  location,  contracting 
out,  or  termination  needs  to  be 
sustained,  or 

(3)  The  work  is  in  a  shortage 
occupation  which  the  agency  is 
aggressively  seeking  to  All  permanently. 

(b)  QualiAed  job  applicants  including 
individuals  on  reemployment  priority 
lists  are  not  immediately  available  and 
employees  cannot  be  reassigned  or 
detailed  without  causing  undue  delay  in 
their  regular  work. 

(c)  Use  of  these  services  shall  not 
cause  displacement  of  a  Federal 
employee. 

S  300.504  Prohibition  on  employer- 
employee  relationship. 

Services  furnished  by  temporary  help 
Arms  shall  be  performed  by  their 
employees  who  shall  not  be  considered 
or  treated  as  Federal  employees  for  any 
purpose  and  shall  not  be  eligible  for  civil 
service  employee  beneAts,  including 
retirement.  To  help  avoid  creating  the 
appearance  of  such  a  relationship, 
agencies  shall  observe  the  following 
requirements: 

(a)  No  one  employee  of  a  temporary 
help  Arm  may  work  at  an  agency  for 
more  than  45  workdays  in  a  6-month 
period.  If  the  conditions  in  §  300.503  of 
this  subpart  continue  to  exist,  an  agency 


may  secure  a  diAerent  individual  Aom 
the  Arm  or,  provided  it  can  show  that 
termination  would  cause  signiAcant 
delay,  an  agency  may  request  OPM  to 
authorize  the  extension  of  the  same 
individual  for  a  speciAed  period. 
However,  for  a  shortage  occupation 
situation  authorized  under  paragraph 
(a)(3)  in  §  300.503  of  this  subpart,  an 
agency’s  use  of  private  sector 
temporaries  shall  not  exceed  a  total  of 
90  workdays  in  a  12-month  period  to 
perform  the  work  of  a  particular 
position. 

(b)  Individual  employees  of  a 
temporary  help  Arm  providing 
temporary  service  to  a  Federal  agency 
may  be  eligible  for  Federal  employment 
only  if  appropriate  civil  service  hiring 
procedures  are  applied  to  them. 

(c)  Agencies  shall  train  their 
employees  in  appropriate  mechanisms 
for  interaction  with  private  sector 
temporaries  to  assure  that  the 
supervisory  responsibilities  identiAed  in 
paragraph  (a)  of  §  300.501  of  this  subpart 
are  carried  out  by  the  temporary  help 
service  Arm. 

§  300.505  Relationship  to  civil  service 
appointing  authorities. 

Agencies  continue  to  have  full 
authority  to  decide  to  meet  their 
temporary  needs  by  appointing 
individuals  as  civil  service  employees. 

(FR  Doc.  88-23727  Filed  10-14-88;  8:45  am) 
BILLING  CODE  6325-01-M 


